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STATEMENT OF JURISDICTION
Jurisdiction is proper under Utah Code Ann. § 78-2a-3(2)(j), as this appeal
was transferred to this Court by the Utah Supreme Court. (R. 160.)
STATEMENT OF ISSUES PRESENTED FOR REVIEW
Appellant Gordon Case & Company has presented three issues for review.
Appellees West present the following issues for review:
Issue No, 1 - Whether the present appeal was timely brought.
Standard of Review - No standard of review is applicable as the
question of whether an appeal was timely brought is originally before this Court.
The applicable rule is Utah R. App. P. 4(a).
Grounds for Review - Because this Court cannot exercise jurisdiction
over this appeal if it was not timely brought, this should be reviewed as a
threshold issue.
Issue No, 2 - Whether West is entitled to their attorney's fees on appeal.
Standard of Review - No standard of review is applicable as the
question of whether attorney's fees are awarded on appeal is originally before this
Court. Attorney's fees are awarded on appeal to a prevailing party who was
awarded fees below (see Russell v. Thomas, 2000 UT App 82,116).

1

Grounds for Review - The Wests should be awarded their attorney's
fees on appeal if they prevail on appeal because they were awarded attorney's fees
below.
DETERMINATIVE RULES
Utah Rule of Appellate Procedure 4(a):
(a) Appeal from final judgment and order. In a case in which an
appeal is permitted as a matter of right from the trial court to the
appellate court, the notice of appeal required by Rule 3 shall be filed
with the clerk of the trial court within 30 days after the date of entry
of the judgment or order appealed from. However, when a judgment
or order is entered in a statutory forcible entry or unlawful detainer
action, the notice of appeal required by Rule 3 shall be filed with the
clerk of the trial court within 10 days after the date of entry of the
judgment or order appealed from.
Code of Judicial Administration Rule 4-504(1):
(1) In all rulings by a court, counsel for the party or parties obtaining
the ruling shall within fifteen days, or within shorter time as the court
may direct, file with the court a proposed order, judgment, or decree
in conformity with the ruling.
Code of Judicial Administration Rule 4-505(1) & (2):
(1) Affidavits in support of an award of attorney fees must be filed
with the court and set forth specifically the legal basis for the award,
the nature of the work performed by the attorney, the number of hours
spent to prosecute the claim to judgment, or the time spent in
pursuing the matter to the stage for which attorney fees are claimed,
and affirm the reasonableness of the fees for comparable legal
services.
(2) The affidavit must also separately state hours by persons other
than attorneys, for time spent, work completed and hourly rate billed.
2

STATEMENT OF THE CASE
Nature of the Case
Gordon Case & Company (hereafter "Case") appeals the award of attorney's
fees in connection with the dismissal of its unlawful detainer action against Arnold
and Mary West (hereafter "the Wests"). Case attempted to evict the Wests from
their own property. The Wests moved the trial court to dismiss the case and their
motion was granted. They were also awarded their attorney's fees. Here, Case
appeals only the award of attorney's fees, claiming the Wests' affidavit in support
of attorney's fees was insufficient, and that their proposed order granting the
award was not timely submitted and obtained without due process.1
Course of Proceedings
On March 12, 2003, Case filed a Complaint in the Fourth District Court for
Utah County, Orem Department. (R. 7.) Case claimed West was in unlawful

1

While Gordon Case & Company has presented due process issues for
review (see Appellant's State of Issues Presented for Review), it has failed to
adequately brief those issues. Appellees West therefore do not brief those issues
as issues that are inadequately briefed are disregarded and not addressed on
appeal. See State v. Green. 2005 UT 9,ffif10-11. Even if those issues were
analyzed by the Court, the record clearly shows the trial court afforded Gordon
Case & Company ample notice and an opportunity to be heard on all issues before
this Court.
3

detainer of certain real property located in American Fork, Utah. (R. 6, ^ 5-11.)
On March 19, 2003, West filed a motion to dismiss the complaint. (R. 69.)
Disposition in the Trial Court
On June 13, 2003, the trial court, ruling from the bench, dismissed Case's
complaint. (R. 164, p. 15, lines 2-7.) On November 7, 2003, the trial court
entered an Order Granting Defendant's Motion to Dismiss. (R. 139.) On January
9, 2004, the trial court, again ruling from the bench, affirmed that previous Order.
(R. 165, p. 16, line 16 - p. 17, line 10.) That same day, the trial court entered
judgment for the Wests, awarding them attorney's fees and finding that Case's
complaint was without merit and brought in bad faith. (R. 147.)
Statement of Facts Relevant to the Issues Presented for Review
Background of the Case
1.

In early 1987, the Wests entered into a Uniform Real Estate Contract

with Georgia Lamar West for the purchase of certain real property in American
Fork, Utah (hereafter "the Property"). (R. 133 at f 1; a copy of the Uniform Real
Estate Contract is at R. 52.)
2.

Shortly after entering into the Uniform Real Estate Contract, the

Wests moved into the house located on the Property and have lived there ever
since. (R. 132 at 13.)

4

3.

On April 8, 1987, Georgia Lamar West executed a warranty deed for

the Property in favor of the Wests. (R. 132 at f 2; a copy of the Warranty Deed is
atR. 50.)
4.

Georgia Lamar West had other real property that she put in the

Georgia Lamar West Trust. Claudia Case was designated as trustee of that trust.
(R. 68 at If 4.)
5.

Claudia Case is Appellee Mary West's sister. (R. 56 at ^j 23.)

6.

Georgia Lamar West is the mother of Appellee Mary West and

Claudia Case. (R. 134 at 11.)
7.

Gordon Case is Claudia Case's husband and the owner of Appellant

Gordon Case & Company. (R. 68 at ^ 4.)
The Quiet Title Action
8.

A dispute over the Property arose between the Wests and Claudia

Case as the trustee of the Georgia Lamar West trust. (R. 67 at \ 5.)
9.

On or about December 22, 1999, the Wests filed a Complaint against

Claudia Case seeking, among other things, to quiet title to the property. (R. 67 at
1f 6; a copy of the Complaint is at R. 60.)
10.

On October 2, 2000, the Honorable Gary Stott of the Fourth District

Court for Utah County issued a Memorandum Decision in the quiet title action
wherein title to the Property was quieted in the Wests. (R. 67 at ^f 8; copy of
5

Memorandum Decision at R. 24.) A copy of the Memorandum Decision was sent
to the attorney for Claudia Case on the same day. (R. 21.)
11.

On November 1, 2000, Judge Stott entered a formal Order quieting

title to the Property in the Wests. (R. 67 at ^ 9; copy of the Order at R. 17.)
12.

In the quiet title Order, Judge Stott ordered Claudia Case to execute

and deliver a proper Warranty Deed for the Property to the Wests. (R. 16 at Tf 3.)
13.

On November 1, 2000, however, Claudia Case executed a trust deed

for the Property to Appellant Gordon Case & Company, her husband's company.
(R. 66 at f 11; R. 78 at f 8; copy of Trust Deed at R. 20.)
14.

In the quiet title Order, Judge Stott authorized the clerk of the court to

execute the deed on behalf of Claudia Case if she did not execute and deliver the
deed to the Wests within ten days from the date of the Order. (R. 16 at ^ 3.)
15.

On June 6, 2001, the clerk of the court for the Fourth District Court

executed and delivered to the Wests a warranty deed for the Property. (R. 67 at %
10; copy of Warranty Deed at R. 12.)
16.

Case eventually foreclosed nonjudicially on the property under its

trust deed and purchased the property at a trustee's sale. (R. 66 at ^f 11.)
The Eviction Action (thepresent case below)
17.

On March 12, 2003, Case filed a Complaint in the Fourth District

Court for Utah County, Orem Department. (R. 7.)
6

18.

In its complaint, Case claimed the Wests were in unlawful detainer of

the property. (R. 6, Iflf 5-11.)
19.

On or about March 19, 2003, the Wests filed a motion to dismiss

Case's complaint on the grounds that the Wests were at all relevant times the
owners of the Property. (R. 69.)
20.

A hearing on the Wests' motion to dismiss was held on June 13,

2003. (R. 164.)
21.

At the conclusion of the hearing, the Court ruled as follows (taken

from the transcript of the hearing):
THE COURT: . .. The only thing before this Court is a motion
to dismiss. The Court finds that the grounds are well taken and grants
the motion . . . and request the defendants [the Wests] to prepare an
order dismissing the complaint in accordance with the arguments
raised in your motion.
(R. 164, p. 15, lines 1-7.)
22.

In the Wests' motion to dismiss, they expressly argue that "the Court

should dismiss [Case's] Complaint against the [Wests] and award the [Wests]
attorney's fees for having to defend an action that was brought in bad faith." (R.
64.)
23.

On October 31,2003, the Wests submitted a proposed Order Granting

Defendant's Motion to Dismiss (R. 139); an Affidavit Regarding Attorney Fees

7

(R. 137.); and proposed Findings of Fact and Conclusions of Law (R. 133) to the
trial court.
24.

On November 7, 2003, the trial court signed and entered the proposed

Order Granting Defendant's Motion to Dismiss and Findings of Fact and
Conclusions of Law. (R. 137, 139.)
25.

In the trial court's Conclusions of Law, it specifically concluded,

among other things, that: (1) the [Wests] are the rightful owners of the Property,
(2) [Case] does not have an interest in the Property because the person it
purchased the Property from did not have an interest in the Property, (3) [Case's]
trust deed foreclosure and sale of the Property did not give the Plaintiff an interest
in the Defendant's home, and (4) [Case] fraudulently and in bad faith commenced
this action. (R. 131, If 3, 4 & 6.)
26.

In the trial court's Order, it specifically finds that "the Plaintiffs

Complaint is without merit and was brought in bad faith .. .." (R. 139.)
27-

On November 11,. 2003, Case filed with the trial court an Objection to

Proposed Findings of Fact, Conclusions of Law and Award of Attorney's Fees.
(R. 142.) The Objection raised the following issues as to the Wests' proposed
documents: (1) there was no finding of bad faith in the hearing by the court; (2)
there was no award of attorney's fees; and (3) the attorney fee affidavit failed to

8

comply with the Rules of Judicial Administration in that it fails to establish that
the work claimed was necessary and related to the case.
28.

The trial court set a hearing for January 9, 2004, and mailed notice of

the hearing to all counsel on December 22, 2003 (the notice was entitled "Notice of
Eviction Hearing"). (R. 144.)
29.

On January 9, 2004, the trial court heard Case's objection to the

Wests' proposed findings of fact and conclusions of law, and the award of
attorney's fees. (R. 165, p. 2, lines 3-11.) Following are relevant excerpts from
the hearing:
MR. HANSEN:... We did submit an affidavit. We detailed the work
that we'd done. I think the work that we'd done was reasonable and
necessary in order to defeat this action that was wrongfully brought
against my clients. I think we've complied with the rules and I think
that we should be entitled to an award of attorney's fees.
(R. 165, p. 14, line 23 - p. 15, line 3.)

THE COURT: Thank you. Well, the Court's already signed the order
granting the defendant's motion to dismiss, and in paragraph 6 of the
conclusions it said, 'The plaintiff fraudulently and in bad faith
commenced this action," as dated the 7th day of November 2003.
The Court doesn't see any reason to change that. It's very
apparent to the Court that this was brought in bad faith with this
entire attempt, I suppose, to reacquire the property to - in direct
contravention of Judge Stott's order was in bad faith.
The defendant has submitted an affidavit for the attorney's
fees. It's very detailed, and it gives all of the dates that the work was
performed. This is a complex matter, and Counsel has been required
9

to appear a number of times and do a lot of research on this and
research the other case.
So the Court finds the attorney's fees sought for are reasonable,
and that under statute the defendants are entitled to recover the
attorney's fees. So the Court grants the request for judgment for the
attorney's fees, and will sign that at this time. Thank you very much.
(R. 165, p. 16, line 16 - p. 17, line 10.)
30.

On January 9, 2004, the trial court entered a Judgment finding Case's

Complaint was without merit and brought in bad faith and further awarding the
Wests their reasonable attorney's fees. (R. 147.)
31.

On February 9, 2004, Case filed its notice of appeal. (R. 157.)

32.

This appeal is taken from an unlawful detainer action. (R. 6,10,

157.)
SUMMARY OF ARGUMENTS
This Court lacks jurisdiction over this appeal because it was brought after
the time in which to appeal had expired. Even if this appeal is timely, the actions
of the trial court in entering an order more than six months after its ruling is not
reversible error. The attorney's fees affidavit submitted by the Wests is sufficient
for an award of fees. Even if it didn't meet the technicalities of the applicable
rules, the trial court's acceptance of the affidavit is not reversible error.
ARGUMENT
I.

THE COURT DOES NOT HAVE JURISDICTION OVER THIS APPEAL
BECAUSE IT WAS NOT TIMELY BROUGHT.
10

Case appeals this matter from a judgment or order in an unlawful detainer
action. See R. 6, 10. Utah's unlawful detainer statute provides that "either party
may, within ten days, appeal from the judgment rendered." See Utah Code Ann. §
78-36-11 (2004) (emphasis added). Similarly, Utah R. App. P. 4(a) states as
follows:
. . . when a judgment or order is entered in a statutory forcible entry or
unlawful detainer action, the notice of appeal required by Rule 3 shall
be filed with the clerk of the trial court within 10 days after the date
of entry of the judgment or order appealed from.
The orders appealed from in this case were entered on November 10, 2003,
and on January 9, 2004. Case filed its notice of appeal on February 9, 2004, more
than ten days after either order was entered. The notice of appeal was therefore
untimely. An untimely notice of appeal does not confer jurisdiction on this Court
to consider the merits of the appeal. See Varian-Eimac v. Lamoreaux. 767 P.2d
569, 570 (Utah Ct. App. 1989). If this Court determines that it lacks jurisdiction,
it retains only the authority to dismiss the appeal. See kL The Court should
therefore dismiss this appeal.

II. THE ORDER PROPOSED BY WEST AND ENTERED BY THE TRIAL
COURT DOES NOT GO BEYOND THE DIRECTIONS OF THE COURT.
In the trial court, Case objected to the documents (order, findings and
conclusions, and attorney's fee affidavit) proposed by the Wests by raising the
following issues: (1) there was no finding of bad faith in the hearing by the court;
11

(2) there was no award of attorney's fees. See R. 142. Case argues that the trial
court did not direct an award of attorney's fees or a finding of bad faith. While
those specific issues may not have been discussed in the hearing, the record shows
that they were raised and requested in the Wests' motion to dismiss. See R. 64.
For Case to argue that the "proposed order goes beyond the direction of the lower
court" ignores the facts that even Case cites in its own brief. See Opening Brief
on Appeal, p. 10.
At the conclusion of the hearing on Wests' motion to dismiss, the Court
requested that the Wests prepare an order dismissing the complaint in accordance
with the arguments raised in their motion. See R. 164, p. 15, lines 1-7. In the
Wests' motion to dismiss, they expressly argued that the court should "award the
Defendants attorney's fees for having to defend an action that was brought in bad
faith." See R. 64. Such a request is specifically authorized by Utah Code Ann. §
78-27-56. Therefore, the Court should affirm the Order and Judgment of the trial
court.2

2

An important distinction to note is that Case does not appeal the actual
finding of bad faith, but only whether that finding should have been included in
the trial court's order when it was not discussed at the June 13, 2003 hearing.
Case also does not appeal, nor did he preserve for appeal, the basis for the
trial court's award of attorney's fees. The trial court found that the action was
without merit and brought in bad faith (see R. 131, 147); findings that Case does
not challenge on appeal.
12

III.

THE LAW OF THE CASE DOCTRINE DOES NOT APPLY TO THE
TRIAL COURT'S ACTIONS IN THIS MATTER.
Case argues that the law of the case doctrine precludes the trial court's

findings of fraud and bad faith and its award of attorney's fees; and that a decision
made in one stage of a case is binding in successive stages "even if the lower court
'believes that the issue could have been better decided in another fashion.'" See
Opening Brief on Appeal, p. 11 (quoting Thurston v. Box Elder County. 892 P.2d
1034, 1037 (Utah 1995)). Case's use of Thurston as support is inapplicable and is
an attempt to mislead the Court.
Law of the case terminology has been applied to a number of distinct sets of
problems, each with a separate analysis. Thurston, 892 P.2d at 1037. The
language from Thurston quoted by Case is only applicable to the branch of the law
of the case doctrine known as the "mandate rule." See Id That branch holds that
pronouncements of an appellate court on legal issues in a case become the law of
the case and must be followed in subsequent proceedings of that case. Id
(citations omitted). There were no pronouncements of an appellate court before
the trial court in this matter, so the mandate rule is therefore inapplicable.
The law of the case doctrine is not a doctrine that necessarily limits the
power of a court to reconsider or refine its earlier pronouncements as Case
suggests. "As Justice Holmes once noted, the law-of-the-case doctrine 'merely
13

expresses the practice of courts generally to refuse to reopen what has been
decided, not a limit to their power.'" State v. Plumb. 809 P.2d 734, 740 (Utah
1990) (quoting Messinger v. Anderson. 225 U.S. 436, 444, 32 S.Ct. 739, 740
(1912)).
As to the issue at hand, "the law of the case doctrine does not prevent a
judge from reconsidering his or her previous nonfinal orders." Macris v.
Sculptured Software. Inc.. 2001 UT 43, f 29 (citation omitted). Indeed, if the trial
court had refused to consider its prior order, Case would not have had the
opportunity it did on January 9, 2004, to argue its contentions with respect to the
attorney's fees affidavit submitted by the Wests. The law of the case doctrine, as
argued by Case, is inapplicable to this matter. The trial court's actions, therefore
do not constitute reversible error under such doctrine.
IV.

UNTIMELY SUBMISSION OF A PROPOSED ORDER [S NOT
REVERSIBLE ERROR.
Case contends that the Wests' proposed order and findings were untimely

submitted and therefore should be stricken. Case also contends that if the courts
enforce the rule (CJ.A. 4-504) with respect to untimely objections, that it should
also do so with respect to proposed orders that are untimely submitted.
The Wests concede that the Court routinely dismisses appeals of orders to
which there was no timely objection. The reasoning for such, however, is not
14

because of failure to comply with the rule, but rather that the issue was not
preserved for appeal, and therefore waived. See Evans v. State. 963 P.2d 177, 180
(Utah 1998) ("Having failed to properly object, the State waived its right to
challenge the order in this regard on appeal."). This is most likely why Case was
unable to cite authority in support of their request to reverse on that ground.
The logic behind appellate courts' refusal to disturb proposed orders that are
untimely submitted is undoubtedly founded on the reality that such a transgression
of the technicalities of the rule is harmless error. Harmless error is defined as an
error that is sufficiently inconsequential that there is no reasonable likelihood that
the error affected the outcome of the proceedings. Covey v. Covey. 2003 UT App
380, |21 (citing Crookston v. Fire Ins. Exch.. 817 P.2d 789, 796 (Utah 1991)).
Put in other words, an error is harmful only if the likelihood of a different outcome
is sufficiently high as to undermine confidence in the result. See I d On appeal,
the appellant has the burden of demonstrating an error was prejudicial - that there
is a reasonable likelihood that the error affected the outcome of the proceedings.
IdL (citing Steffensen v. Smith's Mgmt. Corp., 820 P.2d 482, 489 (Utah Ct.App.
1991, affd, 862 P.2d 1342 (Utah 1993)).
In this case, whether or not the proposed order was timely submitted has no
effect on the outcome of the proceedings, which was a dismissal and an award of
attorney's fees. The record shows that the trial court made the same findings even
15

after Case's opportunity to argue his objections to the proposed documents, which
included the timeliness of their submission.
Theoretically, if a trial court rejected all untimely proposed orders, it would
then need to rehear those matters, presumably until a proposed order was timely
submitted after the respective decision. In other words, the practical result would
be no different. Such an exercise in futility would unnecessarily elevate form over
substance. Add to all of this, that Case has failed to meet its burden of
demonstrating this error was prejudicial. Therefore, the Court should hold that the
Wests' untimely submission of its proposed order resulted in harmless error.
V.

WESTS' ATTORNEY'S FEE AFFIDAVIT IS SUFFICIENT AND
SHOULD NOT BE STRICKEN.
Case contends that the attorney fee affidavit submitted by the Wests is

insufficient and should be stricken. The calculation of reasonable attorney fees is
within the sound discretion of the trial court and will not be overturned absent a
clear showing of abuse of discretion. Dixie State Bank v. Bracken. 764 P.2d 985,
988 (Utah 1988). Case, however, raises many issues that were not preserved for
appeal. In order to preserve an issue for appeal, the issue must be presented to the
trial court in such a way that the trial court has an opportunity to rule on that issue.
Smith v. Hales & Warner Construction. 2005 UT App 38, n. 1 (quoting 438 Main

16

Street v. Easy Heat. 2004 UT 72, ^f 51). Issues that are not raised at trial are
usually deemed waived. Id.
Here, the only issue as to the West's attorney's fee affidavit that was
preserved below is whether the work claimed was necessary and related to the
case. See R. 141. Case fails to provide citation to the record where any other
issues that it briefed were preserved in the trial court as required under Utah R.
App. P. 24(a)(5)(A). The issues Case raises here were never presented to the trial
court for decision.
As to the lack of a statement that the work was necessary and related to the
case, the affidavit in question specifically states that "this firm performed work in
connection with the preparation and presentation of this case having a reasonable
value of Three Thousand One Hundred Twenty One and 50/100 Dollars
($3,121.50)." See R. 137 at ^ 2 (emphasis added). Such is sufficient to show the
work was related to the case. Although there is no specific statement "that the
work was necessary," that fact should be implied from the affidavit taken as a
whole, as well as given the facts contained in the record. Since the only
responsive pleading filed by the Wests was the motion to dismiss, it follows that
the only fees incurred were in connection to such motion, and that therefore the
fees were necessary.

17

Also, the trial court specifically examined the attorney's fee affidavit and
found that it was "very detailed." See Statement of Facts, above, f 29. The trial
court also recognized that "[t]his is a complex matter, and Counsel has been
required to appear a number of times and do a lot of research on this and research
the other case (referring to the quiet title action before Judge Stott)." I d Finally,
the trial court found that "the attorney's fees sought for are reasonable." Id These
findings by the trial court should be upheld as Case has failed to show how the
award of fees constitutes an abuse of discretion.
In the alternative, any shortcomings of the attorney fee affidavit, including
those argued in Case's brief, should be deemed harmless error. In a case similar to
this, the Utah Supreme Court stated that:
the purpose of the requirement that an affidavit in support of an
award of attorney fees state the legal basis for the award is to inform
the court and opposing counsel of the ground relied upon because
fees are not routinely awarded in every case and can be awarded only
on certain narrow grounds.
Hall v. NACM Intermountain. Inc., 1999 UT 97, f 21. The Hah court went on to
hold that omission of the legal basis for the award of fees required by Rule 4-505
was harmless error. IdL
Here, as in Hall the "trial court and both counsel knew the basis for the
proposed award of fees because it arose at that particular time." I d Case seems to
plead ignorance as to the award of attorney's fees. That argument is untenable in
18

light of the fact that the Wests requested attorney's fees in their motion, and the
trial court held a hearing that was specifically dedicated to hear Case's objection
to the award, among other things. See R. 165. Case has failed to show that he was
prejudiced by any omissions of the affidavit. The affidavit in support of the award
of attorney's fees should therefore be upheld.
VI.

THE WESTS' SHOULD BE AWARDED THEIR ATTORNEY'S FEES
INCURRED FOR THIS APPEAL IF THEY PREVAIL ON APPEAL.
The Wests should be awarded their attorney's fees incurred for this appeal if

they prevail because they were awarded attorney's fees in the trial court below.
Russell v. Thomas. 2000 UT App 82,1J16 (citing Valcarce v. Fitzgerald. 961 P.2d
305, 319 (Utah 1998)).
CONCLUSION
Based on the foregoing argument, West respectfully requests that this
appeal be dismissed for lack of jurisdiction, or, in the alternative, that the actions
of the trial court be affirmed in whole. In addition, the Wests request that the
Court award them their attorney's fees incurred for this appeal.
RESPECTFULLY SUBMITTED this jW

day of February, 2005.

JAMES "TUCKER" HANSEN, P.C.
JAMES/'TUCKER" HANSEN
ATTORNEYS FOR DEFENDANTS/APPELLEES
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CERTIFICATE OF SERVICE
I hereby certify that on the iQ-fh day of February, 2005,1 caused two
copies of the foregoing to be sent via first class mail, postage prepaid, to the
following:
Denver C. Snuffer
Daniel B. Garriott

NELSON, SNUFFER, DAHLE & POULSEN, P.C.
10885 South State
Sandy, UT 84070
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